Abstract
methodology, based on existing texts and clear manifestations of universal opinio juris, whereas 'Balancers' prefer an extensive approach integrating law, practice, and values. In the first category, we find authors supporting a rigorous interpretation of the UN Charter; in the second, authors often tend to conceive broadly some classical exceptions to the rule prohibiting use of force in international relations, particularly self-defence.
However, it quickly appeared that the two articles are different in several aspects. In footnote 2 of his article, Matthew Waxman states that 'to be clear about my own biases, I have argued previously in favour of balancing'. By comparison, at the end of the introduction to my own article, I confessed that I could not 'claim to be totally exterior to the debate presented here. More specifically, my personal preference is for the restrictive approach'. 2 In other words, both Professor Waxman and I admit that a presentation of the existing scholarship is always biased by the subjective position of the author. Of course, this has nothing to do with a strategic choice consciously privileging one position against another. The bias can operate more insidiously, causing difficulties in fully understanding the subtleties of the 'other' position, and consequently presenting it. I have no doubt that a 'Balancer' could show such bias by criticizing the manner in which I presented the 'extensive' (this word in itself not being neutral) approach in my article. For my part, as a clearly labelled member of the 'restrictive approach', I would like to stress the difficulties raised by Matthew Waxman's article in correctly assessing what he designates as 'Bright-Liners' view'. Three propositions will be detailed in support of this thesis. First, I will argue that (even) those who are considered as 'Bright-Liners' recognize the existence of 'grey zones' and the necessity to make some 'balance' between different elements in each particular context. It seems therefore incorrect to distinguish the two tendencies according to this criterion. By contrast, it is true that most 'Bright-Liners' will support a more restrictive interpretation of the existing rules prohibiting the use of force. But, as I will try to establish in a second stage, the arguments put forward in this restrictive approach are not always properly described by Matthew Waxman. Lastly, I will emphasize a major characteristic of the restrictive approach which, in my view, is underestimated in Matthew Waxman's article: the quest for a universal inter-subjectivity, which dictates the importance of basing one's analysis on the positions of numerous states and scholars from various parts of the world.
Recognizing the Existence of 'Grey Zones'
In his article, Professor Waxman defines 'Bright-Liners' as those who believe in the existence of 'clear and rigid rules that admit little case by case discretion'. According to them, 'bright line rules and rigid processes are capable of independent and objective determination'. I am not sure that there is any 'Bright-Liner' author who would support such a radical and, to be frank, naïve view. Rather, I am convinced that every contemporary international lawyer (including those characterized as 'BrightLiners' by Matthew Waxman) is aware of the irreducible indeterminacy of the interpretation of existing rules. An assessment of the literature commonly characterized as 'restrictive' in its interpretation of the UN Charter clearly shows that the existence of 'grey zones' is universally admitted. Many examples could be given in support of this assertion. First and foremost, the scope of application of the jus contra bellum depends on the interpretation of two ambiguous notions: 'threat' and 'force'. The 'threat of force' according to Article 2(4) of the Charter is considered distinct from the 'threat to the peace' according to Article 39, the former being more difficult to establish than the latter. However, determining the existence of an illegal 'threat' in a given situation is a particularly difficult task. No conventional or universal text offers a definition of this notion, and the existing jurisprudence remains unclear. In its Armed Activities judgment on the merits, the ICJ found that there was no threat of force by the US against Nicaragua in violation of Article 2(4), even though the declarations by President Reagan urging the Sandinista government to change its political regime could have appeared as such.
3 By contrast, in a recent award, a tribunal found Suriname guilty of a threat in violation of the Charter despite the rather equivocal terms used in that particular case. 4 Against this background, all the authors (including those who could be characterized as 'Bright-Liners') who have written on this subject admit the absence of a 'clear cut' rule the determination of which would be 'independent and objective'. 5 In the same perspective, the threshold between a 'use of force' prohibited by Article 2(4) of the UN Charter and a mere 'enforcement measure' regulated by other rules has never been clearly defined. This issue was addressed by the ICJ in the Fisheries (Spain v. Canada) 6 case as well as by the arbitral tribunal in the Suriname/Guyana award mentioned above. 7 In view of the existing case law, it remains difficult to determine which set of rules (jus contra bellum or other rules regulating violence at a lower level) is applicable. Of course, some problems are easy to solve: the operation against bin Laden in Pakistan was not considered to be governed by Article 2(4), whereas the military intervention against Libya was. But there are many other precedents (like the Columbian incursion in Ecuador in 2008 and some limited Turkish actions in Iraq in recent years) which can give rise to serious difficulties. 8 As far as I know, no author has ever denied this difficulty by invoking a clearcut rule or an objective determination. In the same perspective, one could evoke the difficulties surrounding the notion of self-defence as an exception to the prohibition to use force. Even if 'Bright-Liners' generally refer to existing texts, like Article 51 of the UN Charter and GA Resolution 3314, this is not the end of the matter. For example, Article 2 of the GA definition requires that the act of aggression be of a 'sufficient gravity'. In the same vein, Article 3(g) considers a 'substantial involvement' in some irregular activities as an act of aggression. Here again, no-one denies the existence of a broad margin of appreciation in assessing those terms in each particular case. 9 The same can obviously be said about the elements of necessity and proportionality which are recognized as conditioning the legality of a particular act of self-defence. Some 'Bight-Liners' argued that the war against Afghanistan was not 'necessary' because the Security Council could have given an authorization to use force if such authorization had been requested. 10 This interpretation was not based on any 'objective' determination of a 'clear-cut' rule. It was rather the result of a general assessment of the various elements of law and fact that were considered relevant in the particular circumstances of this case. To give a similar (and final) example, the authors who consider that the military intervention aiming at overthrowing the Ghadafi regime in Libya was not consistent with the limited mandate given by the Security Council (the protection of civilians) do not rely on any sens clair of the resolution. They do it by 'balancing' different elements: the text of SC Resolution 1973, the evolution of the situation on the ground, and, in this context, the credibility of the justifications given by some of the intervening powers. In other words, it seems excessive to characterize those who support a restrictive interpretation of jus contra bellum as old-fashioned positivists who would believe in any 'bright-line' (rule?) able to address a problem without arriving at a balance between relevant texts, facts and values. This is why it appears preferable to use the 'restrictive'/'extensive' dichotomy rather than the 'Bright-line'/'Balance' one. That must constantly be borne in mind when assessing the 'restrictive' approach in the contemporary debates about the regulation of the use of force.
Supporting Restrictive Interpretations in Contemporary Debates
If we turn to Professor Waxman's presentation of the substantive disagreements between the two tendencies, two examples can be given of what could be viewed as misunderstandings of the 'restrictive approach'. As we will see, the misunderstanding is not neutral, as it (unconsciously but surely) results either in confining the debate in tendentious terms or in discrediting the restrictive view by caricaturing it.
The first danger denounced here can be deduced from the presentation of the anticipatory self-defence question. In the article, we read that 'it is widely agreed, however, that resort to force is also permitted in anticipation of an imminent attack'. Accordingly, the debate would oppose, on the one hand, the 'Bright-Liners', who limit anticipatory self-defence to the conditions laid down in the Caroline incident, and, on the one hand, This episode attests to the existence of a dominant restrictive position about the interpretation of self-defence. In sum, the current debate is not between accepting or rejecting any broad conception of pre-emptive war, as suggested by Matthew Waxman. It is focused on the opportunity to admit any form of anticipatory self-defence, even in case of an 'imminent' threat, whatever this expression could mean in a particular case.
The danger of caricature can be illustrated by the debate about the role of non-state actors. Matthew Waxman contends that 'at one extreme some Bright-Liners argue that self-defensive force is not permitted at all against non-state actors because nonstate actors cannot commit armed attacks'. The corresponding footnote refers to my own work as illustrating this 'extreme' position. Yet I am not sure I have ever supported such a reasoning. 16 Actually, the problem is not to know whether non-state actors can commit armed attacks: they can, as should be deduced from a reading of Article 3(g) of the GA definition of aggression which states that those actors can 'carry out acts of armed force against another State', as well as from SC Resolution 1368, recognizing the applicability of Article 51 after the 9/11 attacks perpetrated by a terrorist group. Against this background, it is self-evident that a state can retaliate against such a group by using coercive means. Actually, as the jus contra bellum prohibits only the use of force against a state, it does not, as such, preclude any police or military operation against a group of criminals. The problem, however, arises when a victim state begins to retaliate not only against a private actor, but also against a state sponsoring it. In this case, jus contra bellum becomes relevant and, consequently, according to Article 51 of the Charter, the intervening state must justify the use of force against another state by proving that the latter is itself responsible for an 'armed attack'. Following the existing texts and jurisprudence, this implies either the attribution of the acts of the private group to the targeted state or the establishment of the 'substantial involvement' of that state in the activities of the group. In other words, since using force against a non-state actor is not in itself prohibited, the reference to 'self-defence' (i.e., an exception to a general prohibition) is useless. By contrast, selfdefence against a non-state actor cannot justify a use of force against any state beyond the conditions laid down in the Charter. This can undoubtedly be characterized as a 'restrictive' interpretation, even if it is supported by many authors, as well as by the ICJ. To qualify it as an 'extreme' one appears to be, however, indeed rather tendentious.
A Quest for Universal Inter-subjectivity
Lastly, a core characteristic of the 'restrictive' approach must be emphasized. As there is no possible objective determination of the rule, the quality of a legal interpretation cannot be deduced from its 'intrinsic' characteristics. It rather lies in its ability to convince -and consequently to be supported by -as numerous and different actors as possible. Such a philosophical approach leads those authors to prefer the inter-subjective validity of an SC resolution representing a common view of states with different political and cultural backgrounds, rather than to focus on particular and subjective qualifications made by 'democratic', 'leading', or 'major' states. 17 More generally, 'Bright-Liners' tend to use instruments representing a multilateral view as universally as possible, like GA Resolutions, Non-Aligned Movement (NAM), or G77 declarations, etc., whereas 'Balancers' will usually prefer to cite US or Western states' positions, as the extensive use of the Caroline incident (diplomatic correspondence between the US and the UK in the beginning of the 19th century) reveals. To give a specific example, Matthew Waxman writes that there was an 'international opinion that the 1999 Kosovo intervention was legitimate', an assertion that is presented as self-evident. Actually, this is highly questionable, as the intervention was condemned by numerous states like Russia and China, but also India, Brazil (and other LatinAmerican states members of the 'Rio Group'), Namibia (and other African States). ' . This choice appears surprising, to say the least. Yoram Dinstein is an author supporting a very broad interpretation of self-defence, extending to the possibility of adopting armed counter-measures or reprisals. In his seminal book, one finds undoubtedly the clearest (and often subtle) expression of a position corresponding to the -rather radical -Israeli doctrine on use of force. 29 Turning to Professor Franck, his position after the 9/11 attacks was often perceived, in Europe, as being unequivocally in support of the American war against terrorism. In his book published in 2002, he constantly pleads in favour of the necessity to contextualize the evaluation of a use of force in each particular case, and supports the concept of 'mitigation' when an intervention would be illegal but legitimate. 30 Given the choice of such material (excluding numerous significant authors but including supporters of an opposite view) to describe the restrictive approach, it is not surprising that some misunderstandings have resulted, as shown above.
Finally, we must return to the main point. There is no possible 'objective' or 'neutral' interpretation of jus contra bellum. And there is no possible 'objective' or 'neutral' presentation of the existing scholarship relating to jus contra bellum either. A representative of the restrictive approach (like myself) will interpret rules and authors differently from a representative of the extensive approach (like Matthew Waxman). Of course, it could be possible to reflect more generally on those two possible presentations by comparing, for example, Professor Waxman's article and mine. But, invariably, this reflection would itself be influenced by some personal and subjective position.
